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RECENT CASES 155 

Fire Insurance — Breach of Condition — Forfeiture — Statutory Regu- 
lation — Retroactive Power. — Lagden v. Concordia Mut. Fire Ins. Co. 
of Bay, Saginaw and Arenac Counties, 154 N. W. (Mich.) 87. In case 
of a breach of condition in a policy requiring notice on taking out other 
insurance, held, that under Pub. Acts, 1911, No. 128, providing that no 
policy of fire insurance shall be void for breach of condition, if the 
insurer has not been injured by such breach, and where loss has not 
occurred by reason thereof, the insured is not precluded from recovering 
despite the terms of the contract making the policy void for such breach. 
Ostrander, J. dissents from the reasoning of the majority, and from the 
conclusion on the added ground that the statute cannot be retroactive. 

At common law, a breach of condition of an insurance policy resulted 
in a forfeiture irrespective of its materiality. Bank of Ballslon Spa v. Ins. 
Co., 50 N. Y. 45 ; Norwayss v. Ins. Co., 204 111. 334. Sometimes, however, 
forfeiture has been held to result only from a permanent breach. Adair 
v. Ins. Co., 107 Ga. 297. A temporary breach by securing double insur- 
ance did not cause forfeiture. Obenneyer v. Ins. Co., 43 Mo. 573. The 
breach, it has been held, must be one of the operative factors at the time 
of the loss if it is to be effective. 65 Ohio St 119. Statutory regulation 
of insurance contracts has been upheld. McGannon v. Ins. Co., 127 Mich. 
639. When provisions clash, those of the policy yield to those of the 
statute. Ritchey v. Home Ins. Co., 104 Mo. App. 146; Christian v. Ins. 
Co., 143 Mo. 460. (Statutes similar to that of the principal case are in 
force in Maine, Missouri, New Hampshire, North Carolina, Ohio, and 
So. Dakota. Richards on Ins., I57-) Accordingly, in the regulation of 
insurance contracts, the statute prevails and the general principle of law 
as laid down in the principal case is sound. However, in its application 
to the facts of the principal case, the query of Ostrander, J. (dissenting) 
with regard to the retroactive effect of the statute of 1911 on this con- 
tract made in 1908 brings out clearly that the majority made an error. 
A statute may limit the right of a corporation to contract, Ins. Co. v. 
Craven, 178 U. S. 389; but it cannot impair the obligations of contracts 
already made. Const, of U. S. Art. I, Sec. 10. This applies to insurance 
contracts. Brit. Amer. Ass. Co. v. Ry., 52 Colo. 589; and to conditions 
in contracts in general. Murray v. Charlestown, 96 U. S. 432. 

" J. McD. 

Insurance— Accident Insurance— "Accident." — Newsome v. Travel- 
ers Ins. Co., 85 S. E. (Geo.) 1035. — An accident insurance policy con- 
tained a provision which excepted from operation of the policy injuries 
"intentionally inflicted on insured by any other person." Held, such 
exception does not relieve insurer from liability for an injury inflicted 
on insured by a third person, who mistook the insured for the person 
intended to be injured. 

Where the issue is whether injury to the insured in an accident policy 
was intentionally inflicted by a third party, the intention of the third 
party is alone controlling. Travelers Protective Ass'n. v. Fawcett, 104 
N. E. (Ind.) 991. This intention (i. e., of the third party) may be 
resolved into the following elements: (1) Intent to commit the par- 



